ER 1165-2-30

Change 1
DEPARTMENT OF THE ARMY
U.S. Army Corps of Engineers
CECW-AG Washington, D.C. 20314-1000
Regulation 30 October 1998
No. 1165-2-30

Water Resources Policies and Authorities
ACCEPTANCE AND RETURN OF REQUIRED, CONTRIBUTED, OR ADVANCED FUNDS

1. This change to ER 1165-2-30, 3 1 December 1997, changes/corrects the account into which
“Other Non-Federal Funds’ are to be deposited in accordance with public law and ER 37-2-10.

2. Accordingly, under Change 1 to ER 1165-2-30, page 4 has been revised where asterisked
(paragraphs 8.c and 9.a).

3. Filethischangein front of the publication for reference purposes.

FOR THE COMMANDER:

Major General, USA
Chief of Staff



DEPARTVENT OF THE ARWY ER 1165-2- 30
U S. Arny Corps of Engineers
CECW AG Washi ngton, D.C. 20314-1000

Regul ati on 31 Decenber 1997
No. 1165-2-30

VWat er Resources Policies and Authorities
ACCEPTANCE AND RETURN COF REQUI RED, CONTRI BUTED, OR ADVANCED FUNDS

1. Purpose. This regulation conpiles the existing authorities for
acceptance and return of appropriate portions of required, contributed
or advanced funds fromprivate parties, states, and politica

subdi visions in connection with Gvil Wrks projects, and establishes
basi ¢ procedures controlling the acceptance and return of such funds.

2. Applicability. This regulation is applicable to all HQUSACE

el enents, mmjor subordi nate commands (MsC), districts, |aboratories, and
field operating activities (FOA) having Cvil Wrks functions. Quidance
for accepting funds required for feasibility studies and for the
Continuing Authorities Programis provided by CECWP

3. References.
a. 33 U S C 88 560, 561
b. 33 U.S.C. 88§ 701(h), 701(h)(1)
c. P.L 91-611
d. P.L 93-251
e. P.L. 99-662
f. House Report No. 93-796
g. AR 335-15, Managenent Information Control System (USACE Suppl 1)
h. ER 11-2-240, Civil Wrks Activities - Construction & Design
i. ER 37-2-10, Accounting and Reporting Gvil Wrks Activities

j. ER 1150-2-301, Policies and Procedures

=~

ER 1165-2-18, Rei nbursenent for Non-Federal Participation in
Civil Wrks Projects

4., Distribution. Approved for public release, distributionis
unlimted.

Thi s Regul ati on supersedes ER 1165-2-30, 15 Septenber 1988.
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5. Authorities for Acceptance of Funds.

a. Section 4, River and Harbor Act, approved 4 March 1915 (38 Stat.
1053; 33 U.S.C. &8 560) provides, in part, that the Secretary of the Arny
is authorized to receive contributions of funds fromprivate parties
(which, by policy set forth in paragraph 10, neans duly appoi nted public
entities acting as sponsors), to be expended in connection with funds
appropriated by the United States for any authorized work of public
i mprovenent of rivers and harbors whenever such work and expenditure nay
be considered by the Chief of Engineers as advantageous to the interest
of navi gati on.

b. Civil Functions Appropriations Act, 1936, approved 19 July 1937
(50 Stat. 515, 518; 33 U.S.C. 8 701(h)) contains provisions authorizing
the Secretary of the Arny to receive fromstates and politica
subdi vi si ons, contributions of funds to be expended in connection with
funds appropriated by the United States for any authorized fl ood contro
wor k whenever such work and expenditure nay be considered by the
Secretary of the Arny on recommendations of the Chief of Engineers, as
advant ageous in the public interest. 33 U S.C. 701(h)(1) precludes
rei mbursement of the allocable Federal share of costs of work undertaken
with funds contributed under the authority of 33 U.S.C. 701(h).
Consequently, credit for the anobunt contributed under 33 U S.C. 701(h)
toward any required non-Federal cost share is al so precl uded.

c. Section 11, River and Harbor Act, approved 3 March 1925 (43
Stat. 1197; 33 U.S.C. 8 561) authorizes the Secretary of the Arny, in
hi s/ her discretion, to accept and expend funds advanced by non-Federa
interests for authorized river and harbor projects.

d. Public Law 857, 76th Congress 54 Statute 1176, 33 U.S.C. §
701(h) (1), authorizes the Secretary of the Army, in his/her discretion,
to accept and expend funds advanced by non-Federal interests for
aut hori zed fl ood control projects.

e. Pursuant to the terns of relocation agreenents, funds may be
recei ved from non-Federal interests, or the owners of the facilities
being relocated, to cover the cost of betternments when acconplishnent of
such relocations is by Federal construction contract.

f. Section 40, Water Resources Devel opnent Act of 1974 (P.L. 93-
251), provides general authority that cash contributions, required of
non- Federal public bodies in connection with the construction of a G vil
Works project and pursuant to the requirenents of that project
aut hori zation, may be paid in annual installnments during project
construction.

g. Terns of project cooperation specified in project authorizations
and in the Water Resources Devel opnent Act of 1986 (P.L. 99-662) for
vari ous navigation, local protection, and nultiple purpose projects
general ly require cash contributions by non-Federal interests sponsoring
these projects, separate fromthe provision of |ands, easenents, rights-
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of -way, relocations and dredged or excavated naterial disposal areas
(LERRD). Sections 204(b) and (c) of P.L. 99-662 provide genera
authority for accepting non-Federal funds when perform ng engi neering,
design and construction for water resource projects desired by non-
Federal interests.

6. Term nol oqy.

a. Wiere funds are contributed gratuitously (i.e., there is no
requirement to contribute, no repaynent, and no credit) pursuant to
paragraphs 5.a and 5.b for the purpose of acconplishing a part of an
aut hori zed Federal project (i.e., a project which has been authorized by
a Water Resources Devel opnent Act or sinilar Act, or authorized for
pl anni ng and desi gn by House and Senate Resol utions), such contributions
will be referred to as “Contributed Funds.”

b. Wen funds contributed pursuant to paragraphs 5.a and 5.b are
for the purpose of constructing a special feature of an authorized
Federal project desired by non-Federal interests, the anmbunts so
contributed will be designated as “Contri buted Funds, Qher.”

c. Funds received pursuant to paragraph 5.c and 5.d for the purpose
of constructing part of an authorized Federal project, in the absence of
associ ated Federal funding, will be called “Advanced Funds.”

d. Wien funds are received pursuant to paragraph 5.e or from non-
Federal interests for the purpose of acquiring |ands, easenents, and
rights-of-way or performng relocations required to be provided by and
which are the obligation of non-Federal interests pursuant to the terns
of project cooperation agreements, or for design and/or construction of
facilities physically related to the authorized Federal project and
desired by the non-Federal sponsor, including betternments, such funds
will be called “CQther Non-Federal Funds.”

e. Funds contributed pursuant to paragraphs 5.f and 5.9, will be
titled “Required Contri buted Funds.”

7. Authorities for Return of Advanced Funds and Unused Porti ons of
Contri but ed Funds.

a. The authorities cited in paragraphs 5.a and 5.b authorize the
Secretary of the Arny to return unused portions of contributions
received thereunder after conpletion of the work.

b. The authorities cited in 5.c and 5.d authorize and direct the
Secretary of the Arny to repay, without interest, from appropriations
provi ded by Congress, the funds advanced and expended under those
aut hori zations. The Secretary of the Arny is also authorized to return
unused portions of the original advance after conpletion of the
pertinent construction.

c. Provisions for return of unused portions of funds received under
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conditions outlined in paragraph 5.e, should be included in the relocation
agreenents specifying the work.

d. Except when otherw se provided in project authorizations, the
return of excess contributions nade pursuant to paragraphs 5.f and 5.g
shoul d be addressed in the Project Cooperation Agreenent (PCA) under the
terns of required non-Federal cooperation

8. Actions for Acceptance.

a. Action by the Assistant Secretary of the Arny (G vil Wrks)
(ASA(CW) is required prior to the acceptance of “Contributed Funds,”
“Contributed Funds, Qher,” and “Advanced Funds.” The authority to accept
“Advanced Funds” shall be exercised by District Commanders and Division
Commanders only after prior approval by HQUSACE, the ASA(CW, the Ofice of
Managenent and Budget (OVB), and notification of the Appropriations
Committees of the Congress. The authority to accept “Contributed Funds,”
and “Contri buted Funds, Oher” in the anmount of $2, 000, 000 or |ess,
however, may be exercised by District Commanders for certain actions under
the Operation and Mai ntenance (O&%\V) program descri bed in paragraph 10
bel ow.

b. Unless specifically called for in the authorizing | egislation
action by the ASA(CW is not required for the acceptance of “Required
Contributed Funds”, beyond the execution of a PCA

c. District Commanders are authorized to accept “Cther Non-Federa
Funds” pursuant to the terns of relocation agreenents or agreenents with
non- Federal interests as provided for in PCAs. Such funds will be
deposited in the U S. Treasury under Trust Fund Recei pt Account synbo
96X8862, Rivers and Harbors Contributed and Advanced Funds, Corps of
Engi neers, in accordance with the provisions of paragraph 30-12.c¢c(3), ER
37-2-10. Measures should be taken to assure that the comingling of funds *
does not occur and that funds are accounted for separately.

9. Actions for Return

a. Action by the ASA(CW is required for the return (refund or
repaynment) of “Advanced Funds”. Refunds should be contingent upon prior
conpl etion of relevant construction, planning or engi neering and the
remai ni ng unexpended funds being excess or if agreenent is reached by al
parties concerned that initiation of work is no | onger desirable.

Repaynent of “Advanced Funds” is contingent upon availability of project
funds specifically for repaynent. Returns will be nade in accordance with
the provisions of paragraphs 3-5 and 30-12.c(4), ER 37-2-10, and only to
the parties or agencies fromwhomthe funds were received.

b. District Coommanders are authorized to return unused portions of
“Required Contributed Funds,” “Contributed Funds,” “Contributed Funds,
QG her,” and “Qher Non-Federal Funds” as a part of the final settlenment of
non- Federal cooperation requirenents and rel ocati on agreenents.
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10. “Contributed Funds” and “Contri buted Funds, Oher”. Authorities
for acceptance of “Contributed” or “Contributed, Oher” funds
contenpl ate the expenditure of contributed funds in connection with
funds appropriated by the United States for authorized river and harbor
and flood control works. Funds cannot be accepted under these
authorities until Federal funds have been appropriated for the work to
which they relate or until specific Congressional Conmittee notification
of accepting such funds wi thout appropriation of Federal funds has been
given. Situations involving the acceptance of such funds occur nost
often in new construction work, but may al so arise in operation and

mai nt enance work or in connection with any Cvil Wrks activity for
which flood control or rivers and harbors funds are appropri at ed.

Al t hough the acceptance of funds fromprivate parties is all owed under

t he paragraph 5.a (navigation) authority, it is HQUSACE policy that
funds shall only be accepted fromduly constituted public entities
acting as sponsors. Contributed funds will not be used to initiate new
el enents of Federal projects unless prior notification has been given to
the Appropriations Comrittees of the Congress. Construction itens which
are not physically related to the work of the authorized Federal project
wi Il not be undertaken under a Federal contract. |n cases where the
Corps will accept funds in connection with O&M activities, the non-
Federal interests requesting the work shall bear all additional costs of
the work for which funds are accepted including any additiona
environnental conpliance costs. |In addition, dredged materi al

managenent pl ans shoul d i nclude the non-Federal work for which
acceptance of contributed funds are anti ci pat ed.

a. Requests for Acceptance of Funds Del egated to District
Commander for Approval. Any request for acceptance of funds which neets
all of the following requirenents is delegated to the District Comrander
for approval:

(1) Federal funds have been appropriated for Federal project work
to which the proposed non-Federal work rel ates;

(2) the non-Federal request is for $2,000,000 or |ess;

(3) the non-Federal work is for the purpose of dredgi ng non-
Federal berthing areas and channel s/slips or to dispose of dredged
material in a beneficial manner (i.e., non-Federal beach nourishnent or
wet | and devel opnent) under the foll owing conditions:

(a) the contributed funds are not to be used to inplenent or
mai ntain any portion of a Federal project for which a Federa
contribution is authorized; and

(b) the proposed non-Federal work will be acconplished along with
mai nt enance dredgi ng of the Federal navigation project associated with
t he proposed non- Federal work;

(4) Federal acconplishnment of the requested work i s advant ageous
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to the interest of navigation or advantageous in the public interest;

(5) the Menorandum of Agreenment (MOA) entered into by the District
Commander is in accordance with the nodel provided in Appendix A with no
devi ations, and includes a Certificate of Legal Review signed by the
District Counsel; and

(6) all necessary National Environnental Policy Act (NEPA)
requi rements have been conpl eted and docunent ed.

b. Requests for Acceptance of Funds Requiring ASA(CW Approval.
Al'l requests for acceptance of funds which do not neet the above
requirements will be submitted to HQUSACE (CECWA) for approval. The
approval process depends on whet her Federal funds have been appropriated
for the Federal project to which the proposed non-Federal work will
rel ate:

(1) |If Federal funds have been appropriated for the Federal

project to which the proposed non-Federal work will relate, the request
will contain the follow ng el enents:
(a) Supporting Docunentation. Supporting material will include an

i nformati on paper which describes the contributor, requested work,
estimated cost, contributors witten offer, relation of the requested
work to the Federal work under way or progranmed, and justifies how
Federal acconplishnment of the requested work is advantageous to the

i nterest of navigation or advantageous in the public interest.

(b) Draft MOA and Associ ated Docunentation. The request package
shoul d include six copies each of the MOA drafted for ASA(CW signature
in accordance with the nodel MOA provided in Appendix A a list of
devi ati ons fromthe nodel MOA and reasons for the deviations, a
Certificate of Legal Review signed by the District Counsel, and
docunentation that all necessary NEPA requirenents have been conpl et ed.

(2) If no Federal funds have been appropriated for the Federal
project to which the proposed non-Federal work will relate, OVB nust
approve the request. In addition, the Chairpersons of the
Appropriations Conmittees nust be notified prior to negotiating the MOA
with the contributor. In this case, approval to negotiate will be
obtai ned by submitting a request to HQUSACE (CECWB) that includes the
information specified in paragraph 10.b(1)(a) together with draft
letters to OMB and the Chairpersons of the Appropriations Conmittees
notifying themof the Corps intent to enter into negotiation of a MOA
for acceptance of contributed funds. The request package will also
provide the total commtnment and the annual requirenents that the
Adm ni stration proposes to support in future budget submi ssions. After
OMB approval and notification of the Appropriations Conmittees, HQUSACE
wi |l provide approval to negotiate the MOA. Subsequent to negotiation
of the MOA, the negotiated draft MOA and supporting docunentation
specified in paragraph 10.b(1)(b) will be subnitted to HQUSACE ( CECW AR
for review and approval.
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11. “Advanced Funds”

a. Acceptance of advances from non-Federal interests usually
involves the initiation of construction of a new project or the advance
of a project elenent scheduled for future years. Corps policy is not to
accept advances for work that is inconsistent with Admi nistration policy
or budget priorities. |In addition, negotiation of MOAs for acceptance
of advances will not be initiated unless ASA(CW and OVB have approved
and the Appropriations Committees of the Congress have been notified.
Non- Federal interests or individuals proposing advances will be inforned
that al though authority for acceptance of such funds is provided in the
above cited Acts, the Corps nust secure the approval of the ASA(CW and
notify the Appropriations Comrittees as a matter of policy.

b. Once the District Commander becones aware that non-Federa
interests are proposing such an advance of funds, he or she will request
approval from HQUSACE (CECWB) through the Division Conmander and
provide an information/justification package simlar to that described
in paragraph 10.b(1)(a) together with draft letters to OVMB and the
Chai r persons of the Appropriations Conmittees notifying them of the
Corps intent to enter into negotiation of a MOA for acceptance of
advanced funds. The notifications shall include the total conmitnent
and the annual requirenents that the Adm nistration proposes to support
in future budget submi ssions. After OVB approves the request and the
Appropriations Conmittees have been notified, HQUSACE wi |l provide
approval to negotiate the MOA. Subsequent to negotiation of the MOA,
the negotiated draft MOA and supporting docunentation specified in
paragraph 10.b(1)(b) will be submitted to HQUSACE (CECWAR) for review.
(Reports Control Synbol (RCS) exenpt: AR 335-15, paragraph 5-29).

12. Engi neering and Design (E&D) and Supervision and Adninistration
(S&A) Costs. Charges nade agai nst “Advanced”, “Contributed,” and
“Contributed, Oher” funds shall include an appropriate share of E&D and
S&A costs applicable to the contracts under which the work is perforned.
This principle shall also be applied to “Required Contributed Funds”
when such a contribution is nade on the basis of a percentage of the
cost of a unit or sone feature of a project. Such accounting is not
required if the authorization calls for a specific |lunp sum cash

contri bution.

13. Tinme and Manner of Paynent.

a. Paynent During Wrk. Unless otherwi se specifically provided in
the authorization docunents, contributions will be received during the
period of Engi neering and Design or Construction of the project to which
they apply. The authorization may all ow project construction to proceed
in separable or sequential increments. The follow ng paragraphs explain
procedures for carrying out the financial requirements when | arge
contributions and | engthy construction periods are invol ved.

(1) In the event the project is progranmed for acconplishnent over
an extended period of tine, consideration will be given to the
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establ i shnent of an escrow arrangenent consisting of cash or negotiable
securities so that non-Federal sponsors will not forego interest on such
funds in the period pending its use on the project. Wen the

aut hori zati on provides for contributions on the basis of “when and as
constructed” or “when and as required,” consideration should be given to
such an escrow arrangenent in order to insure that sufficient non-

Federal funds will be available to conplete a usable unit of the
project. For situations which require a cash deposit, the District
Commander in discussions with non-Federal interests, will call attention

to the fact that escrow deposits of any non-Federal interest funds wll
be considered the sane as a cash deposit. Non-Federal interests can
then determine which nethod is to their financial advantage, keeping in
m nd that the sponsor nust verify to the satisfaction of the Federal
Governnent that it has deposited the requisite anount in an acceptabl e
escrow account in an anount sufficient to neet its obligation. The
Federal Governnment nust have the npney available at the tine it is
necessary to issue a solicitation or obligate funds for work to be done.
Questions on the appropriateness of such individual escrow agreenents
shoul d be addressed to HQUSACE (CECWA). A nodel escrow agreenent
drafted for the District Cormmander's signature, is attached as Appendi x
B. The escrow agreenent should be forwarded to HQUSACE (CECC-J) for
review and approval if deviations fromthe nodel are anti ci pated.

(2) \When an agency requesting the construction of a betternent
with “Cther Non-Federal Funds” is prohibited by |aw from nmaki ng direct
payments in advance of performance of work, an anmount representing the
estimated cost of such betternent may be deposited in accordance with
gui dance for establishing escrow accounts provided in ER 37-2-10. The
escrow agreenent may be arranged either as a cash deposit or a deposit
of negotiable security, but nust be acconplished so that paynents will
be made to the Federal Governnent within a reasonable period of tine,
upon dermand, but in all instances prior to the Federal Governnent's
obligation of any funds for the project. The escrow agreenent should be
forwarded to HQUSACE (CECC-J) for review and approval .

(3) Section 40, WRDA of 1974, (P.L. 93-251) and the WRDA of 1986
(P.L. 99-662) expressly allow Federal construction prior to full paynment
bei ng nade, by annual installnents during construction. This will ease
the financial burden on non-Federal public bodies of a single |arge
payment prior to the start of project construction. Contributions nust
still be received prior to obligating the Federal Governnent for the
work to which the contribution pertains. The extended paynent nethod
(i.e., pay-as-you-go) may be used for project construction which
requires nore than one year. Subject to limtations stated under this
par agraph, the extended paynent provisions will be used whenever
requested by non-Federal interests. Non-Federal governnent sponsors
shoul d be advi sed of the extended paynent provisions during
preconstruction planning. Non-Federal sponsors will then have tine to
consi der the use or non-use of extended paynents. The status of
coordi nati on shoul d be addressed in the decision docunent.

(4) The extended paynents procedure may only be used when all of
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the following criteria are mnet:

(a) The project authorization specifies the non-Federal
contribution be paid in cash (“Required Contributed Funds”).

(b) The contributor is a non-Federal public body. Private
entities, occasionally a required contributor, are not eligible.

(c) The performance period of project construction (excluding
seasonal | andscape work) is schedul ed to exceed one fiscal year

(d) The project was not under construction on or before 7 March
1974.

(e) The funding nechani smspecified in the Project Cooperation
Agreenment (PCA) is an escrow or other acceptabl e account(see ER 37-2-10
for guidance on establishing escrow accounts).

b. Paynent Prior to Work. Contributions nust be received prior to
starting the phase of the project to which the contribution pertains.
The sponsor nust verify to the satisfaction of the Federal Governnent
that it has deposited the required anbunt in an acceptable escrow
account in an amount sufficient to neet its obligation. However, the
contribution may be paid in annual installnments, not necessarily equal
with each installnent adjusted to reflect equitably the pertinent work
schedul ed to be perforned in the com ng years. The tinings of such
payrments are reflected in approved Project Cooperation Agreenents.
Pertinent work is interpreted as that work upon which the required
contribution is based. Pertinent work could be the project-as-a-whol e,
or all of sonme special item(feature, facility, construction nethod)
whose construction night not begin until several years after the start
of other project work. Sone exanples are given bel ow

(1) When the required cash contribution is a fixed percentage of
total project costs, contributions nust be received in sufficient
anounts to maintain the proper proportion of Federal and non-Federa
funds to total project obligations and expenditures.

(2) When the required cash contribution is a |lunp sum anount based
upon a particular itemof work (e.g., noveable panel floodwall in |ieu
of fixed concrete floodwall), and this itemof work is to be done during
the third year of project construction under either the initial
construction contract or a subsequent contract, the contribution nust be
received so that the funds can be obligated at the beginning of the
third year in the case of a continuing contract, or in the third year at
the award of a new contract.

c. Retroactivity. Plans for the use of non-Federal contributed
funds and the associ ated constructi on schedul es may be nodified together
with the associ ated agreenent, if necessary, to provide for extended
payrments if requested by the contributor, and if otherw se in accordance
wi th gui dance under this paragraph. However, existing plans and their
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associated agreements may not be modified if it would require the return
of contributed funds already received by the Federal Government.

FOR THE COMMANDER:

' W
2 Appendices OTIS WILLIAMS
APP A - Model MOA Colonel, Corps of Engineers
APP B - Model Escrow Agreement Chief of Staff
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